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and outweighs the burden on the OCC
to produce the information;

(D) Explain how the issues in the
case and the status of the case warrant
that the OCC allow disclosure; and

(E) Identify any other issue that may
bear on the question of waiver of privi-
lege by the OCC.

(b) Request for records. If the request
is for a record, the requester must ade-
quately describe the record or records
sought by type and date.

(c) Request for testimony—(1) Gen-
erally. A requester seeking testimony:

(i) Must show a compelling need for
the requested information; and

(ii) Should request OCC testimony
with sufficient time to obtain the testi-
mony in deposition form.

(2) Trial or hearing testimony. A re-
quester seeking testimony at a trial or
hearing must show that a deposition
would not suffice.

§ 4.34 Where to submit a request.
(a) A request for non-public OCC infor-

mation. A person requesting informa-
tion under this subpart, requesting au-
thentication of a record under § 4.38(d),
or submitting a notification of the
issuance of a subpoena or compulsory
process under § 4.36, shall send the re-
quest or notification to: Office of the
Comptroller of the Currency, 250 E
Street, SW, Washington, DC 20219, At-
tention: Director, Litigation Division.

(b) Combined requests for non-public
and other OCC information. A person re-
questing public OCC information and
non-public OCC information under this
subpart may submit a combined re-
quest for both to the address in para-
graph (a) of this section. If a requester
decides to submit a combined request
under this section, the OCC will proc-
ess the combined request under this
subpart and not under subpart B of this
part (FOIA).

(c) Request by government agencies. A
request made pursuant to § 4.36(c) must
be submitted:

(1) In a civil action, to the Director
of the OCC’s Litigation Division at the
Washington, DC office; or

(2) In a criminal action, to the appro-
priate district counsel or the Director
of the OCC’s Enforcement and Compli-
ance Division at the Washington, DC,
office.

§ 4.35 Consideration of requests.
(a) In general—(1) OCC discretion. The

OCC decides whether to release non-
public OCC information based on its
weighing of all appropriate factors in-
cluding the requestor’s fulfilling of the
requirements enumerated in § 4.33.
Each decision is at the sole discretion
of the Comptroller or the Comptroller’s
delegate and is a final agency decision.
OCC action on a request for non-public
OCC information exhausts administra-
tive remedies for discovery of the in-
formation.

(2) Bases for denial. The OCC may
deny a request for non-public OCC in-
formation for reasons that include the
following:

(i) The requester was unsuccessful in
showing that the information is rel-
evant to the pending matter;

(ii) The requester seeks testimony
and the requestor did not show a com-
pelling need for the information;

(iii) The request arises from an ad-
versarial matter and other evidence
reasonably suited to the requester’s
need is available from another source;

(iv) A lawsuit or administrative ac-
tion has not yet been filed and the re-
quest was made in connection with po-
tential litigation; or

(v) The production of the information
would be contrary to the public inter-
est or unduly burdensome to the OCC.

(3) Additional information. A requester
must submit a complete request. The
OCC may require the requester to pro-
vide additional information to com-
plete a request. Consistent with the
purposes stated in § 4.31, the OCC may
inquire into the circumstances of any
case underlying the request and rely on
sources of information other than the
requester, including other parties.

(4) Time required by the OCC to re-
spond. The OCC generally will process
requests in the order in which they are
received. The OCC will notify the re-
quester in writing of the final decision.
Absent exigent or unusual cir-
cumstances, the OCC will respond to a
request within 60 days from the date
that the OCC receives a request that it
deems a complete request. Consistent
with § 4.33(a)(2), the OCC weighs a re-
quest to respond to provide informa-
tion in less than 60 days against the
unfairness to other requesters whose
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pending requests may be delayed and
the burden imposed on the OCC by the
expedited processing.

(5) Notice to subject national banks.
Following receipt of a request for non-
public OCC information, the OCC gen-
erally notifies the national bank that
is the subject of the requested informa-
tion, unless the OCC, in its discretion,
determines that to do so would advan-
tage or prejudice any of the parties in
the matter at issue.

(b) Testimony. (1) The OCC generally
will not authorize a current OCC em-
ployee to provide expert or opinion evi-
dence for a private party.

(2) The OCC may restrict the scope of
any authorized testimony and may act
to ensure that the scope of testimony
given by the OCC employee adheres to
the scope authorized by the OCC.

(3) Once a request for testimony has
been submitted, and before the re-
quested testimony occurs, a party to
the relevant case, who did not join in
the request and who wishes to question
the witness beyond the scope of testi-
mony sought by the request, shall
timely submit the party’s own request
for OCC information pursuant to this
subpart.

(4) The OCC may offer the requester
the employee’s written declaration in
lieu of testimony.

(c) Release of non-public OCC informa-
tion by others. In appropriate cases, the
OCC may respond to a request for in-
formation by authorizing a party to
the case who is in possession of non-
public OCC information to release the
information to the requester. An OCC
authorization to release records does
not preclude the party in possession
from asserting its own privilege, argu-
ing that the records are not relevant,
or asserting any other argument for
which it has standing to protect the
records from release.

§ 4.36 Persons and entities with access
to OCC information; prohibition on
dissemination.

(a) OCC employees or former employ-
ees—(1) Generally. Except as authorized
by this subpart or otherwise by the
OCC, no OCC employee or former em-
ployee may, in any manner, disclose or
permit the disclosure of any non-public
OCC information to anyone other than

an employee of the Comptroller who is
entitled to the information for the per-
formance of OCC duties.

(2) Duty of person served. Any OCC
employee or former employee subpoe-
naed or otherwise requested to provide
information covered by this subpart
shall immediately notify the OCC as
provided in this paragraph. The OCC
may intervene, attempt to have the
compulsory process withdrawn, and
register appropriate objections when
an employee or former employee re-
ceives a subpoena and the subpoena re-
quires the employee or former em-
ployee to appear or produce OCC infor-
mation. If necessary, the employee or
former employee shall appear as re-
quired and respectfully decline to
produce the information sought, citing
this subpart and United States ex rel.
Touhy v. Ragen, 340 U.S. 462 (1951). The
OCC employee or former employee
shall immediately notify the OCC if
subpoenaed or otherwise asked for non-
public OCC information:

(i) In a civil action, by notifying the
Director of the OCCs Litigation Divi-
sion at the Washington, DC office; or

(ii) In a criminal action, by notifying
the appropriate district counsel, for
district employees and former district
employees; or the Director of the OCC’s
Enforcement and Compliance Division
at the Washington, DC office, for Wash-
ington employees and former Washing-
ton employees.

(b) Non-OCC employees or entities—(1)
Generally. (i) Without OCC approval, no
person, national bank, or other entity,
including one in lawful possession of
non-public OCC information under
paragraph (b)(2) of this section, may
disclose information covered by this
subpart in any manner, except:

(A) After the requester has sought
the information from the OCC pursuant
to the procedures set forth in this sub-
part; and

(B) As ordered by a Federal court in
a judicial proceeding in which the OCC
has had the opportunity to appear and
oppose discovery.

(ii) Any person who discloses or uses
non-public OCC information except as
expressly permitted by the Comptroller
of the Currency or as ordered by a Fed-
eral court, under paragraph (b)(1)(i) of
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